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2.1.4.4 Membership of a particulay social group
Of the five grounds this i the most versatije, Itis
the power relations b

etween the state ap
transform. That is well iHustrated by th

persecution between the firsy QD of 200
‘gender related aspects might be cong;

fermin®
a mirror of how societal n(frmfs‘s(e):rmﬂlcy’
dits citizens, and of how the stand.ﬂr‘}sﬂ?e reasons of
¢ only substantive change CO?CCmmZ? o declare t
4 and the recast. Whereas the first versio

son
. ’q red
creating :
dered, without by themselves alolzs L:eg‘e nder identlg’;
. 3 ine mn articy
for persecution, the recast commands that [glender related aspccts, md}?ershéip of a partic
shall be given dye consideration for the burposes of determining mem Jear reflection
social group or identifying » characteristic of such a group’. That is a ¢

ted 1
. tolera

. . . . if it i1s not
increased role of gender identity and the entitlement not to hide it even if i

the surrounding society. 52

UNHCR and the EU disagree on whether
tified. UNHCR advocates (he alternative
Article 10(d) requires ‘an inp

1 S
is Ju

foe o roach ‘e,

an alternative or a cumulative app qulative

g cun
approach,” the Directive adoplsdt?}fat canno ot
ate characteristic, Or 4 common backgrotm_ rcOnsclen_rl

i is so fundamental to idenlft?'_(])ct identil)’,l54
’, and that the ‘group has a dlsg;ng socie. .
eing different by the surrounD — that neﬂh;e
not stated expressly in the Q {sation of t
¢ members or a formal organi ;
of a ‘group’ does not appl)’: (it s comm;a
ative approach and found ﬂld] < identity !
aracteristic so fundamental to Hed he gr'OLel
n the country of origin CO“Ce‘m.ti’S perceIV
on has a distinct identity becﬂtlbe" inal laws «
Which is the case if there are Cr]lzon ofh Oﬁ
s Band C5 also related to pefsemtage (he O‘t‘,S
Ve approach.** |n 2018, in the'F T"I‘r‘l applicaﬂ ;
ation is g characteristic which is capable of provlﬂiil;embers sha
social group’, where ‘the group of persons W}’Osz-fferem’. ’ he
is perceived by the surrounding society as being '] aim befor o
ourl was asked 1o Speciy if being involved in a ¢ ;Cnt as a0 7
N Rights {hay ig perceived by the affected gOVem",On of politt
and may Jeqq 14 retaliatory action amounts to an expressi

¥ UNHCR, ‘UNHC

» the sociologicy] notion
InX, Yand 7 the CIEU adopted the cumul
Orientation jg 5 ch
€nounce it* apg ¢

ground that a person’s sexual
he should not be forced 1o 1.
whose memberg share the gq;
by the surrounding society
which specifically target b
sexuals, the Court also ad
confirmed that ‘sexual orj
membership of 4 p
the s

e sexual orientyt;
as being differeny’
omosexuals’ 5 [ 4
opted the cumulatj
ent
articular
ame sexual orientation
In Ahmedbekoyg the C
European Cour( of Huma
of political dissent

the
a DirectiVe thifd

European Commission’s proposal for 4

ouncil op minimy

tateless perg

; status @ . o
M standards for the qualiﬁcatlorzl :ﬂ:cj conten of
oS 3s beneficiaries of international protection an s and
protection granteq (COM(2009) 55 mal, 21 October 2009y (UNHCR, July 2010) 8. ¢ of Refus®
' Dorschner, Machts and Zimmcrmann, The 195] Convention Relating to the Status ¢

its 1967 Protoce] (n 23), 395,
% See above (n 32).

X Yand 7 (n29
4, B, C(n22)
Sec the cha

56
57

), paras 46-48.

pter of Tho,

58

35 Spijkerboer for analysis,
® CIEU, F, C-473/16, ECLI:EU:C'2018' 6
60 CIEU, Ahmedbekova, C-6

52/16, ECLI':EI‘J:C:2018:80.




tection in the EU 179

Qualifying for international pro

rticle 10 of the QD. The

Opinion a .

Ourt aCClelst:;]t(}):gl-ng {o a particular social group according to A
Umulatiye 4 t‘t involvement as an expression of political opinion, but again relying on the
382 family | ]f’epm“ch, denied that those who su€ their country or are involved in such a case
exmaining wh mber constitute a particular social group. Regrettably the Court refrained from

y the cumulative conditions did ‘not appear 10 be satisfied in the case’.®

2.1_4'5

:fhere is
. @ The QD speaks of any

Political opinion
rs of persecution’

Opinion it}é]zreement that this groun
Atticle ’10((1)uEht or belief on a matter
)(e)). There are five notable elements:

d is to be interpreted widely.
hat is related to the potential acto

acts a

re no . L.
the opinio t required, opinions are enough;
i n need not be directed at the state, it may relatetoa non-state aclor;

Oplni()n

S

» thoughts and beliefs of a political nature must be expressed OF become known
h informers) t0 the persecutor who would

(E.g by ;
- by intercepti .
not tolzra’:;etfhbep ting communication or throug
opini()l cm,

1S n . .
groung; eed not be genuinely held: if the per:
perfect]
Persecu{ mundane views or acts (like wearing an orange scarf) may become political if the

or ascribes political meaning 0 it.

At th
€ heart of th;
the 1951 Geoflh‘s ground lies the original contes
C_Onscience aneva Convention, right after the outb
nd expression were political values

I‘lghls

that

ibera] :1116 East brutally curtailed. protecting the right to : :
. emocracies in their conflict with the Soviet Union and its satellites, encouraging

Teg

Stan

: ce f e ) i -
1S ap Xpre rom the inside. Receiving refugees perseculed for their polilical opinion was and
ssion of political superiority, even if providing asylum doctrinally 1s @ non-political

IManisny.:
glgr“‘“ gesture,®
ourt has . .
N of thrt has not determined the pert
e, lb;( QD published in 2019% dea
the By, )""a the Court accepted that being in
pean Court of Human Rights (ECtHR)

San expregc;
State doepsfcssion of political opinion leading to W€ :
oserter A: ?t tolerate such an application and threatens retali
i dre Lawrence Shepherd refused @ return {0 action 11
partina war in Iraq he cons

“lieving that 1
at he must no longer play any

secutor imputes them, they constitute a valid

est at the inception of

{ between East and W
Freedom of thought,

reak of the Cold War.
of par]iamentary democracies, core human
be publicly critical was demanded

rs of political opinion, nor did the long eval-
fice concerning political opinion.
a case against one’s own state
ceived by the authorities
ll-founded fear of being perseculed if the
ation. In another case, the uUs
the US army in Iraq in 2007,
idered illegal, and in

mele
| with state prac
volved in
is or may be per

Uatig

51
63 17[])1?1’ para 89
athaw: :
way and Foster, The Law of Refugee Statis (0

oodwin-Gill and Jane

20), 405-7; Guy G
2007) 87; Déorschner,

4 University Press

A
am, 77
achtg o 1€ Refiigee i ; 1 odn, Oxfor
Sand 7. ugee in International Law (3rd cdn, . /
o %3), 39 ; glmmcmmml, The 1951 Convention Relating 10 the Status of Refugees and its 1967 Protocol
‘Note on International Protection’,

oner’s Programime,
hc recast Qualification (n 33).

By EXeeutive ¢
C(,{,G /SC/ClIi‘[/)L Committee of the High Commissi
ropea .12 (UNHCR, May 2011) 2.
n Commission, ‘Evaluation of the ap

p]ication of tl

i
M

| &




180 Rese

arch handbook on EU migration and asylum law

the war crimes that were, i
Germany in 2008 and w
a political act par excell
would interpret Article
for refusal to perform m

us 10

n his view, committed there’.* He applied for refuge%;t:eten as
as repeatedly rejected, Albeit the move of Shepherd may the Court
ence the case wag more narrowly framed and lurnegi on howunis
9Q)(e) of the QD, according to which ‘prosecution or p ice woul
ilitary seryice in a conflict, where performing military Ser\{ mn Article
lling within the scope of the grounds for exclusion as set Oulo a soldi

cution. The Court concluded that the provision could apply exclusio?
performing supportive directly involved in the war crimes or O.the(; is enoug
grounds, Even redible that war crimes would be Comm,me Howevcr’
to justify desertion (potentially turning prosecution for desertion into pCfSCC”“(’nz'the United
ished if the intervention occurs ‘pursuant (o a mandate 0 o] commy”
Nations Security Counci] oron the basis of 5 consensus on the part of the internationd !
nity or that the State or States

12(2) is a form of perse

her
X : . s! 66 Shep ]C
conducting the Operations prosecute war crimes’. ling b
claim essentially was refused as the US int i
real risks listed in Article

etvention in Iraq was perceived as not ent:cli
92)(e). Moreover, Shepherd did not avail himself of CO{L]e
at alone excluded hip from the protection of the invoked Artic eéc
Had the case been lreated ag simple politicg] act - inducing prosecution as state f
the claim would have nevertheless been declared unf; dispr®”
envisaged by the US law (max o
inat()ry, as such

ounded, as the punishment f(t)h
: et imum of five years’ imprisonmem) was seen as nel oncerm
portionate nor discrim Punishment coyld be necessary ‘for the State ¢
to exercise its legitimate right to maingaipy an armed force’ 7 o by the
the Coury an man who resisted conscriptio n

Ina 2020 judgments® dccepted that a Syrj ee ¢
government ¢ ¢ ici N on that side ip (he civil war may qualify asa Fet}:,%ic v
esee his role i the military in an armed conflict in f persecu'
a link to one of the five groux@S 0 rete
kely that refusal tg serve in the army would be inetP
f politica] Opinio s erivg of V
. atleast one of (he five grounds, the plausibility
amed by the Competent national authorities of the Member State:

entlous
objector status and {h

tion but assumeqd i

the authority as g expression ¢
between the threqy of persecutiq
ought to be ascert

was highly |

urt still requireq d
she
Smblxs_
nand so u presumption could be € ch
n and

2.2 Cessation of Being Refugee
The directive sep

arates ‘being 4
with cessation o

fhe refugee qu

fully reproduce
ed as re-ac

deals
A s ’ icle 11
“.ﬁ‘gee and beneﬁtling from ‘refugee status’. A ructlatus.
ality, wheregg Article 14 addresses the end of the S jon. pes?
. Slhe Cessation grounds of the 1951 Geneva Conver}l'ng a e¥
quiring the Nationality of the country of origin, acqut}rlrigin, grldt

ntin or Te-availmen of ot untry 08082 . jas
the end of circumst s that gaye ' the prote‘ctl(m ofthe c( agted. his

- gave rise g founded feqr of being persecutc™

ground establisheg {] ¢ : “her or h
protection of her © e CE
rshe was recognised as a refug

*  CIEU, Andre Lawrence She,

*bhe,
“ Ibid, dispositif phe

may be describ

exist,

rd, C-472113, ECLLEU:C22015:1 17, para 17.
o7 Ibid, para 52,
“ CIEU, £7, C-238/19, ECLEBU:C:2020,945




Qualifying Jor international protection in the EU 181
an inlerpretative paragraph
hich the change in circum-
temporary. When

\ts. First, it includes
ccording tow
be significant and non-

The Q
D adds .
fetlecting Sh?‘ds two important new eleme!
Saces remoys practice and the position of UNHCR @
i8 the chan ing the basis of well-founded fear must
ge significant and lasting?

Int
Crpretati
ation ¢ .
C nce . . .
onfr ame in Abdulla and others, 10 which recognised refugees from lraq were

Onte :

ended o %lh‘g'(t:}} revocation of refugee status in Germany, 0nce Saddam Hussein’s regime had

110r?~lemp orar ”EU declared that ‘[tJhe change of circumstances will be of a “significant and

Which forme dyu '3‘““@, within the terms of Article 11(2) of the Directive, when the factors

permanem]y . "9. basis of the refugee’s fear of persecution May be regarded as having been

OA™ yyas radicated”.™

and family S not at?OLll the permanency of the

Changeq Ciré’mlechon becoming available wer
umstances.” The Court found that ‘the req

l() W} .
1lch [Arl
1 . .
ast cle 11(1)(e)] refers in relation to the cessa
ting of that status’.

and clan could qualify
of persecution or of detecting, prosecuting

oviding the proleclion’.7
according 10 which the ceased
s able to invoke compelling

about its nature. It asked if clan

¢ enough to apply the cessation clause due to
uirements (0 be met by the “protection”
tion of refugee status must be the same
73 The Court rejected the proposal

as protection. They were
and

proleclion, but

0se which ar:
at ﬁna\r:lchizclh,arlse, in relation to the gran
In erently ;1 fmd social support by family
puﬂishing Su];ﬂpable of cither preventing acts
. he Olhercimams and, therefore, cannot be regarded as Pt
r;rcumsl'dnces :0"“1101} of the QD appears in Article 11(3), ac
a0ns arisin ground is not to be applied 10 2 refugee ‘who 1
g out of previous persecution for refusing 10 avail himself or herself of the

Protecy;
Cl]()n of
the country of nationality’. That clause i wider than its counterpart in the 1951
including holocaust Survivors = who had

enev.
da C0n .
) ve : .
Walifieq as refr}llon which only applied t0 refugees —
ugees under the interwar arrangements and conventions and the International

efug
ee -
Organisation statute.

23 .
xelusion f
clusion from Being a Refugee
951 Geneva Convention.
om the rights and being

EXC] .

nay by

ay have three main grounds, reflecting the text of the 1
the country of

se are:
: (1) protection by another UN agency; (2) penefitting fr

Sub;
Ject 1o
i th : i 1 . . . .
"Sidence, ¢ obligations which are attached to the possession of nationality 10
{ undeserving of refugee status-

. here ;1?:‘1[1§3) acts making the applican ‘ _

icles | ree important textual and normative differences 1N the QD, compared 10

Orrespongi —F of the 1951 Geneva Convention: First, Article 12(2)(b) QD differs from the

Sa refugeen%\ Geneva Convention rule excluding common criminals from being recognised

- n"p()lilicgl m_cle 1(F)(b)) by moving {he critical moment pefore which the Fommnsmqn of

Tor g he , al erime leads to exclusion. The Genevd Conventions refer to a crme committed
admission to the country of refuge, {he Directive orders exclusion if the crime was

\

69
Abg

% dulj

v 1odlla and others, C-175/08, 176/08, 178/08 and 179/08

7 R 1d, para 73,
c-255/19, ECL

n SIBU, Seerer .
ary of State for the Home Departments . .
,butit is immateria

{2010] LCR 1-1493.
I:EU:C:2021:36‘

1 as the relevant rule in
Convention.

it was

hc case ic
se is related to the 2004 version of the Q
C)(5) of the 1951 Geneva
g

as in the :
he 2011 version both reflecting art 1(
¢ (n 71), pard 39.

S
3 Amge

w o Seeretary of State for il
1 Eli ate for > » De, e
i, para 46 the Home Departmen

O £ . i
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committed prior to ‘admission as

vecla
. . . ative €
based on the granting of refugee status’, Second, the QD Incorporates an mterpret‘ articular
aimed at the classification of terrorist acts as non-political crimes, by stating that r])xs sified @
. . . . el 1 1 H > C ¢
cruel actions, even if committed with an allegedly political objective, may be ¢l

. Litemen
) o . . o . at incitem®
serious non-political crimes’. Third, the QD makes it explicit in Article 12(3) that
to acts making the person undeservi

. Lo act also
Dg or ‘otherwise participating’ in such an ac
exclusion,

Exclusion grounds were the

. ermit
. . ~e . , S dence p
arefugee, which means the time of issuing a resl s
gee,

. - palestin®
subject of several CJEU judgments. The issu¢ of 5,21110 may
refugees was discussed in four decisions. The first, Bolbol,” clarified that someone il of its is
have been entitled 1o protection and assistance by UNRWA, but did not actually aVaexclu ed
neither automatically recognised as a refugee under the 1951 Geneva Convention I-lo,rtion of a
from that possibility in a Member State. Such a person is entitled 1o a full examing
asylum application, potential i national protection. chances
The next decision in z Kot delivered by the Grand Chamber, broude“cd.the i
of Palestine refugees for recognition. Member States must automatically recognise (hem 8
refugees who had lived i refugee camps in Lebanon but were forced to flee from WA
Convention refugees, provided that in their respect the protection and assistance by
has ceased for any Teason. This protection and assistance ceased to exist when the
spardh”
person’s personal safety was g serious risk and it wag impossible for that organ or agency tg E o thit
tee that his living conditions in that area would be commensuratc with the mission entrvs = o s
organ or agency. A further preconditi

: Ir¢ lity 18
: ‘ on of automatic recognition of the refugee quality
cessation occurred “for a reason beyon

C . Y. v 77
d his control and independent of his volition’.
This must be ascertained in an individuya] procedur

departure from the areq of protection ang the inab

50
. e reﬂson
¢ that is limited to identifying the
The third decision, Alheto,”

1 ility of UNRWA 1o offer it'wes § Alhewf
touched sedural » alification issues. e0
escaped from Gazy through a tunne] to E(g);r}l/przrf(’)rt):guvtlllle:: (:h((]:ur;ﬂ(l)f\‘;zzlul(()) Jordan, the pi?lc
departure to Bulgaria, Her application Was examined in » regular refugee status detertl 1 ihe
proced.ure and rejected, parily on credibility groynds From the point of view of the jcable
following elemenls of the CJRY Grand Chamber juchment deserve attention. The apf" ce sed
Fule on e?(cluslon of Palestine refugees or inclusion wl?en protection from UNWRA ha?f it hod
1s sufficiently precige and unconditiong] and therefore dlir tly effective.!® So even! it, &%
not k.’ee“_ transposed into domestic law and even if the ¢ le'c"yt herself did not rely f’n i an
application from Someone who hyg M

N app les l
received protection from UNRWA but now apP7™ 40
> ‘ M i t a 1
iuatgzziz}rl rf:;:)lzgg‘dcr 118 scope angd therefore myg( pe examined in accordance W'}hg]ees is Ml
ure . stine refut™” . g

S nore this bae The Palestine I atio?
specialis therefore (he his backgroung, [he rule on Pales i 0

e e iptell
not whether the person meets the criteria for !

7 CIJEU, awras Bolho] >
EU:C:2010:35] o B
7

pCL
3s vandorlgs; é:

' _3 ]/091 :
s Allumpolgtirsdgi Hivatal (Hungary) €
¢ CIGU, Abed El Koy <
7 Ibid, para 65, em El Kott apg Others, C-364/1 I, ECLLEU:C:2012:826.
™ Ibid, paras 64, 76.
7

CIEV, Aheto, C-585/16 e 1.
" QD art 12(1)(y), ECLE

EU:C:2018:584.
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Protectj
on but . . e
whether she can live in safety under dignified living conditions 1n an UNRWA

fie]
dof operation.*
nent concerning whether Jordan qualifies as a first

County

nry of as : . .
abitua] resid}gum " respect of a Palestine refugee under UNRWA protection who left her
Presumeq firg nce in the Gaza strip. The Court accepted that this may be the case, if the
does) apg the country of asylum forms part of the area of operations of UNRWA (as Jordan

Eparti
art1 P .
cular interest is the Court’s argut

she has left its territory in order to apply
protection or assistance from
¢ person concerned to stay in
cssary in view of the risks in

COUnt

ry agree:

. Cs ;

Or Internatjon tlo readmit the person concerned after he of
Aand qa protection in the European Union; and recognizes

i supports the principle of nonrefoulement, thus cnabling th

its tory
ltory i .
he tcrritoy n Safc‘}' under dignificd living conditions for as long as nec
ry of habitual residence.®

alestinian origin in Syria stayed

ermany after a few days spent again in Syria, the
had ceased and so the applicant should automat-

Cally 4

fom 1112[515;}{“0’“ protection under the QD.® The Court recalled {hat a voluntary departure
Ordap, Leb, WA’s fields of operation (Gaza Sirip, the West Bank /including East Jerusaleny/,
OUtside of th‘m(’“ and Syria) does not lead to ipso facto recognition as Convention refugee
ll.J A are' QNRWA area, and also assumed that return may be e?m.ecfed .lo any of the five
ks ey €as, not only to the former habitual residence, provided it is feasible and there are

W . . .
King imoeen the person and the arca.* As in Alheto, it ruled thatan individual assessment,
tablish that he or she could stay in

WY of UN
y, under dignified living conditions and without

gl a : \
®lermine £ habitual residence: If that was the case — 10 be
jed from the benefits of the QD.

i hen it ¢ n was excluc . . .
Bation exclon?es 1o ‘undeserving’ refugees, in the period of increasing populism and securi-
I)rlsingly th “d‘?g ‘dangerous elements’ from refugee status is the order of the day..Not sur-
panicular] ere is considerable jurisprudence on Article 12(2)(b) on non-political crimes and
ey aCl)i]VCr“el actions (of terrorism) and 12(3)on participation in them. B c'u.za’ Q“S mvolvgd
®Torist 4 (f members of organisation$ listed as ‘persons, groups and entities involved in
co.nsiderédc N annexed to Common position £001/931/CFSP. The Court took a czlre.fEll]y
Slime gy Position. It acknowledged that terrorist acts qualify both under the non-political
UN 6 o - 510D ground as well as under acts contrary {o the purposes and principles of the
and ingt, e 1t rejected the view that any member of @ terrorist organisalion must be excluded
8 That assessment should

i
ead .
e < N . . v
Xleng ¢, 1 Iir('m“ed this on an individuated assessment of the facts.™ ne oul
1€ role played by the person in commi ist acts, his of her position within

\////.

Al

" et

w ioid, PI\(I: 191)3 paras 87, 98, 101.

&4 EU . |
big, I;al:ftzlgg“'r(’publik Deutschiand v. AT, C-507/19: ECLI:EU:C:ZO?' "

2015, SIEU, Buondonron

]0.661. s Bundesrepublik Deutschland v. Band D, Joined Cases

Ing e
4 8imj
i ilar case i .
ase, in which a registered stateless person of P

ordan f;
-ourt hyg :)r two years before moving to G
1 0 decide if UNRWA protection

acge . . o
ount the applicant’s circumstances can €

RWA’

Ska{\ s fields of operation in safet

q bo refoulement to the territory 0
y the national authorities — the perse

{ting terror

ECLIEU:C:

C-57/09 and C-101/09,

1, parag 88, 94.
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of

have,

: . as deemed t0

the organisation; the extent of the knowledge the applicant had, hOI' Wdcs dm further declare
4 ‘ &8

those activities; and any pressure to which he or she was exposed. Tlle ou sent danger 10 the

that exclusion is not conditional on the person concerned representing a pre

ede
. : ision should be prec
host Member State,”” and refused the idea that the exclusion decision shoul‘uli on threaten
a proportionality test, comparing the acts justifying exclusion with the persec

upon return,”

In 2017, the Grand Ch

ing

p nuCh
. optafl
appropriate in Lounani®' to adop fugee

m 1€
someone may be excllld_e?afg)]vvithin‘
» attempted or threatened to commit' a terl'Or‘S-udg‘nent, Pro(;
ework Decision 2002/475 2 According to the

, orge
n

; . ses or information; 7%

rorist group, such as material resources or info anisatio?

passports and fraudulent transfer of Passports as well g

of a network for sending volunteerg to 1
participating in acts contra
of the leadership of
the activities of that
a terrorist

amber of the Court found it
less permissive position. Essentially it decided that
status without having committeq
meaning of Article 1(1) of Fram

viding logistical support to a ter

. ¥,
s active participation .m.the :))rréo
raq satisfies the criterion of committing ;s a membe
Iy to the purposes and principles of the UN., If someone icipating i
a terrorist group and js convicted in a Member State for pa;n instigatcd
group then even (e requirement to establish that that pers

act or otherwise participated in it is waived.®

24 Revacation of, Ending

gofor Refusal to Renew Refugee Status

status, which may or may not coj
of reasons for revoking, ending o

: 94, :
grounds,* and whep the refugee
the status.” The thirq ground ig

ur

. . . are fo

ncide with ceasing 1o be a refugee. There ‘e of cessati’

T 1ot renewing formal refugee status. In C‘lss {ate must ene
1e

S or should haye been excluded, the Member {

h
. ing

. . D yets, inclu

when mlsrepresematlon or omission of facts, irih an On]);

use of false documents, wag decisive for the granting of status,” while the fou jtute

optional ground is whey there

. ons
are reasonable grounds for believing that the refllgeetecs a dang®’
a danger to the sceurity of the Member Sta(e where he or she is present or constitu fol
to the community of thay Member State
a particularly serjoys crime,’

udgmen
after having been convicted by a final J L:iifn gro‘md

" This much criticised last ground is a de Jfacto exclu
added to the exhaustive |ist of the Genevy Convention and Article 12 QD.
The burden of proof is shared betwe
their duty of disclosi

o4 mus
en the refugee and the state: the first :
Dg relevant fycqg and documep

the status must ‘demonstrate’ onan individyg| basis

t perfong
1

o€
‘aiending f
tation, whereas the state inten ve

n
or has
that the person “ceased to be

™ 1bid, para 97,

Ibid, para 105,
Ibid, para 111,

1bid, para 81,

Sec above Section 2.
QD, art 14(1), (3)(q)
Ibid, art 14(3)(b).
Ibid, art 14(4),
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y refugee status in the

rity or societal danger does not remove the
ly deprives the person from the
f the Geneva Convention. As

beena
1. Therefore taking awa

a refup .
Optional ceaf:g:ee'gx Being a refugee is factua
Person fr01;1 fl when the refugee constitutes a S€CU
Protection agqi] © ,pmleClion of the Geneva Convention. It on
ong as they s(tiT[M "‘fﬁ’.“/{’rment as does Article 33 paragraph 2)o
0; em. Article lrsz‘lfl in the territory of the Member State, certain Convention rights accrue
o nH.T 0, Turk'pjlm.gmph 0 designates as such seven entitlements of the Convention.”
18ht children, v ish recognised refugee who had strong family ties in Germany. including
Meetings, [e ’W'l;’svexpelled from the country as he collected donations for PKK and attended
" Ahe. CIEU j:l;j flenlenced toa fine for that illegal activity in Germany-
tlicle 21(2) oBf ment c]ar.]ﬁed {hat exemption from the non-refoulement rule enshrined
OWever, (he C the QD is exceptional, the last resort and not applicable in this case.'
€I0gation fro ourt attached a somewhat artificial meaning o Article 24(1) which allows
m the obligation fo issue a residence permit t0 peneficiaries of refugee staus-

he C
ourt ()pl
. ne - i - )
Sermlts as — incg that the provision also entitles the state 10 revoke or end existing residence
CCurity® | he surprising interpretation of the Court — <compelling reasons of national
ble grounds’ for considering someone

o anger 1ostehde ]sn Ar?lCIE: 74 is broader than ‘rea

h nd the resideec.urlly Of'lhe state.® In sum, the Court decided that the state may be entitled
; at the person dnce‘permn under Article 24 even if refoulement is not justiﬁed. That entails
1ghts ligte dinc eprived of the residence permit is still a refugee and is the holder of all the
n chapter VII of QD, including protection from refoulentent.

sona

SUBSIDIARY PROTECTION

SUbSidiary
Tecast, g

rotection i .
mer; COtectlon is only available to {hose who do not qualify as refugees. Before the
Sp or SubSidf)uld maintain separate procedures for examining applications for refugee status
al tred ag qiml-ary protection. This is no longer {he case. Every application must now be con-
0 mugt (e “mg at refugee status, and only if the person Jdoes not qualify as a refugee may
~is state clarify i . : i subsidic i
s dpplicab]eg(}f clarify if the other branch of international protection = subsidiary protection

and it was intended

%
of art 14(2) contains @ drafting mistake ¢
only referring to

the plain meaning of pard 2),
i Hailbronner and Danicl Thym

t() C AS In 10 K .
over .. B0 Kraft points out, the wording

Parg (1 hat i
(edg)(l) of the SAn?.W’ art 14(3) on cxclusion, contrary to
w” EU Inum; ’ lc.lc' Sce Ingo Kraft, ‘Qualiﬁcation Directive’, I Kay
igration and Asylum Law. A4 Commentary (2nd edn, Beck/Hart 2016), 1228.
access 10 courts, 22, ublic education, 31,
tions on movement, 32,

its 3 :

n&}m“alizmiorﬂ“’““?‘Scrimination, 4, religion, 16, .
.%S on expyls; of irregular entry and stay under certain conditions — r.cstnc
o, CIEU H~1(7)p and 33, non-refoulenient of the 1951 Convention relating to the status of refugecs.

102 Ib%d, para' 7'1 v. Land Baden-Wiirttemberg, C-373/13, ECLI:EU:C:2015:413.

103 /\;td’l para 75‘

Pr 0 ) .
wﬁﬁmures fé?) of the Dircetive 2013/32/EU of the Europeal parliament and of the Council on common
a I granting and withdrawing international protection [2013] 0J L180/60 read in conjunction
A Law Reforn, reland that concerned the

Old» (f) QD
. In H.N, v, Minister for Justice. Equality an .
d the right to maintain two separatc procedures, but also

the applicant had failed

1c judgment Was clear: *an application for
petent authori

hag gy duis

the & = the CJE

he CJEU confirmed that Ircland ha : 1
i otection only once

to Tight ¢
r 0a
cl llow access to the procedure fors
a

d

v
Subs' S herrefupe .
diary Pmth&t%c quality in the other procedure. Para 350fthe
ion should not, in principle, be consid ty has reached
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3.1 Definition

ast, LIS
. sed with the recas
The definition of the beneficiary of subsidiary protection has not changed with
derived from Article 2(f) in conjunction with Article 15 QD.

3.1.1 Elements of the definition . erson
A beneficiary of subsidiary protection js g third-country national or a stateless p

who does not qualify as a refugee but in respect o
believing that the person coneerned, if returned to |
less person, to his or her country of former habj
serious harm as defined in Article 15,

or, owing to such risk, unwilling t

or
wit f

en 5]'10 .
f whom substantial grounds have be astatc

fa
T : casco .
his or her country of origin, or in :hrcisk of suffermcg
tual residence, would face a rea ly, and is una’™
and to whom [exclusion grounds do] not apply,

. ountry-
0 avail himself or herself of the protection of that ¢

Article 15 defines serious harm:

Serious harm consists of:
(a) the death penalty or ¢xecution; or L country
(b) torture or inhuman or dcgrading treatment or punishment of an applicant inthe ¢
or
(¢) serious and individy
situations of interng

Oforigim

e in
olenc
al threat to 4 civilian’s life

. 1ieariminate Vi
or person by rcason of indiscrimin
tional or interng| armed co

nflict,
In the early 20005, a1 the time of ¢
ary protection a ‘lesser’ s{atug th
rights and more exclusjon grou

ubSidl;
i fewe
as well as more temporary, jusllf:{;;il 1o
nds."™ There was also a fear that offering uncondls of forced
tection to victims of armeq conflicts would Jeaq to the arrival of significant numb-efrferent form
migrants. The other Point of view wag that subsidiary protection is an equal, yet di
of full protection, 105
The underlying politica]-
serious harm create
as the consequences

. $
) idered
he QD’s adoption, some Member States cons
an refugee statyg

moral q

uestion is cle
aright of the

applicant 1o p
qually severe,

tof

ion and the e

ar: if the threat of‘persecullf)nf isjUS‘i fec 1
rotection, then no differentiation tio?

e
et o enheidiary Pro
In facy, events justifying subsidiary

us”

the conclusion that the person secking internationa| protection does not qualify for refugee staf e

became EU law in the recqgt system. See CIEY, i C-604/12, ECLL:EU-C:2014:302. e '0]‘3”.0,
"™ Madeline Garli¢ s “Protection i the Europcz;n Union fér Pco;;lc Flecing Indiscrimind i

in Armed Conflict’, in Volker Tirk, Aljce Edwarg

and Violence: UNHCR s

That

“lioht from ol
Consultqyj s and Cornelis Wouters (cds), In F/(l;f;’i/(’)’~1/a "‘);goc’g%
Onsultations Refugee Status and Other Forms of Intern -
(CUP 2017) 244, McAdam, Comp/emematy Prot,
Céline Bauloz ang Gér i

aldine Ruiz,

. n s 7, or]’ﬂ'
' ection in International Refugee Law ( Unif

) efugee Sty

Content of International s

: ds a jan!
tus and Subsidiary Protection: Towar co Ma¥e
‘ Protection‘?’, in Vincent Chetait Philippe d}; Bruycker and ancgsrillN'JhOf
f?c()dls() ,) g:flormmg the Common Ewropean Asylum System, ’Thc New European Refugee Law ( jon
) . . ' mis$
" See UNH(?R’ ‘S.Omtf Additiong] Observations and Recommendations on the European ??rmcou'n ?’l’
“Proposal for a Council Directive on minimum standgyds for the qualification and status of th r ccnmld
nationals and statelegs persons ag refugees or ag persons who OI}I(;I'WiSC need intcmationulvlzv refWor
COM(2001) 510 fing], 2001/0207(CNS) of 15 September 2001 (Refuorld, July 2002) 8 <WWW- :
,org/doc1d/30493dc94.htm]> accessed 7 January 2027 ’ ) ue
"¢ McAdam, Complemenlwy Protection ; .
‘Subsidiary Protectj

me Eat; al
. < Hen i il
n Interngy oo n 11), 91; Hem o CE

on and Rcduccd Rights’ ill Kari onal Rc.ﬁlkg(( Law (

L jrective:
arin Zwaan (ed), The Qualification Dir
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are freque .
Prolection?;l);;:o're life- and inlegrity-threatening than persecution. However, if subsidiary
that i « granted’ 11 as a measure of solidarity and compassion, as 8 gift of the protecting state,
Seem justifie Tull the unfortunate terminology of the QD, then differentiation in rights may
SNeficiarics o‘fs 1;? _f'd.ct that the Directive on Family Reunification'?’ is not applicable to
significant m u §1d111ry protection reflects {he perception of unequal protection statuses.'™
Ofthe differe OVC in the opposite direction was made by the recast, when it eliminated most

nees in the rights of refugees and beneficiaries of subsidiary protection.

3,] 2
"= Sub i
. stanti; . .
Subsldiary prot “t!‘“ grounds, real risk, serious harm
ction is based on ‘substantial grounds’ for believing a ‘real risk’ of ‘sertous
he indifference towards

arity to refugee status is t
Jay a role; it is immaterial why

violence is raging. The substan-

arm’ js
Present. T .
€ groung Zefnlll‘ The most important dissimil
he harm. The five refugee grounds do not p

Ortur
. e or i}
um : TS
an treatment threatens, or why indiscriminate

la
grounds f, .
¢ E“mpean(g believing that a real risk of ill treatment exists is taken from {he language of
ourt of Human Rights as it set the standard for prohibiting removal to a country
109 [t has been convincingly

ere tre

atment ¢

Agued thy lhen‘l contrary o Article 3 of the ECHR threatens.

Meng of ‘well-f real risk” of serious harm test does not differ from he standard used for assess
~founded fear’ of persecution.'"” Anderson, Foster, Lambert and McAdam agree

ang ad
d that reat i
egardin ,red] _”Sk entails foreseeability but need not mean imminence.'""
l 8 serious harm, in 2009, the CJEU delivered its Elgafaji judgment, clarifying

C Inter, .
il : coi:zgggzh'p of the three categories of harm.''2 First the Court confirmed tha} Article
. lYidual thr s in essence to Article 3 of the ECHR, whereas paragraph (c'), referring to an
Which g diffe at by reason of indiscriminate violence during an armed conflict, has a content

Crefore be eren,t from that of Article 3 of the ECHR, and the interpretation of which must,

» be carried out independently, although with due regard for fundamental rights, as

Ly are
YL 0y
uaranteed under the ECHR’.'"”

~— ///
ublishers 2007)

em
52\4 €s, Prob/eln Iss fLegal P
ssues, and Implementation in Selected Member States (Wolf Lega

Loy
Coune:

1og Une . .
to g f\ldlc)n‘fljc“vc 2003/86/EC on the right to family reunification [2003] O L2511/!2. o
Dapy iary proge er States — in the vein of equality of protection needs —in fact extend Dlts application
Iv‘,',.s” icky van Ocuon beneficiarics, others do not. Kecs Grocncndgk, R.ocl'Femhout, 10|}gx1lq}1c \T/;m

ece ear of Iy /CTS and Tincke Strik, The Family Reunification Directive 11 EU Member .lu/cs.f ﬂ;e
app| Plion Cond'lt)' ementation (Centre for Migration aw 2007) 41-2.In fact the first vel‘snoq(]) ! he
Stang. | (© ap 1-' ions Directive only extended t© applicants for refugce status. States were entitled 10

1o 1S for 111)] ICamg for subsidiary protection. Council Directive 2003/9/EC laying down minimum
. ¢ reception of asylum seekers [2003] OJ L31/18.

and Keces Woutcrs,

FEuropedn Migration Law

(2nd Icter B

oc

,100 n, Volumclc;’ Maarten den Heijer, Gerric Lodder
1 E 0 1,.Intcrscntia 2014) 348.

It ll\ndCFS()n ;f"ﬁcanon for international protcction’ (n 38), 114-15.
) 2C()‘ , Foster, Lambert and McAdam, ¢mminenc
3 JEU E[ vorf

. ’ (¢ M \ . : J]
bi , Daragzz aji v. Staatssecreteris van Jits tizie,

¢ in Refugec and Human Rights Law' (n21),

C-465/07, ECLI:EU:C:2009:94.
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That interpretation h
indiscriminate violenc
Court concluded that

tand
. ; of individual threa

ad to harmonise the clearly incompatible term‘s.of mdlv}dromise'm The
€, which appeared i the text as a result of political comp

heir identity, Wher®
o . PR their 1
‘individual’ must be understood ag covering harm to civilians irrespective of

such
eaches
A . N : : ace ... T . 0
the degree of indiscriminate violence charactensmg the armed conflict 'taklrlt?’ Plcc on the territory
a high level that .. 5 civilian, returned -+~ would, solely on account of his presen

that country or region, face a reg] risk of

. icle

_ . at referred in Arti
being subject to the serious threat referre

of the Directive, !5

o civilian. T
Paragraph (c) applies ails a real risk to life or person of & Zlevrl,lthe indir
Court adopted a “slidine «es tructing a reverse proportionality betV\‘/ ‘ed that ‘the
vidualisation of the threat and the level of indiscriminate violence. The Court Sidrs partict ar
more the applicant is able 1o show that he ig specifically affected by reason of fac OL;ired’ 16 In
to his personal circumstances, (he lower the leve] of indiscriminate violence req

CF and DN,V {he Court

-
olenc
ol Lok - el of VIO

ruled on he criteria to be applied in determining the ]Et:“i/n discrimmaw
necessary to prove (he eXistence of 5 serious and individya] threat by reason o

o0 40
jition
; ; ; . s g precondlti
violence and foung that fixing a ratio of victims per civilian population as a p nd indiVIde11
_ : fous A .
order to determine Wwhether there is a ‘serious ¢

. red.
i 1 nge i TEqUI
sal of all {he circumstances of the individual case 18 it refuse
The CIEU wag also i in i

d for a8
£a State 5

It seems that {he rel
settled. If paragraph (b) indeed corresp
may be a vehicle 1o prevent retum o
as can be Paragraph (c). Whereag

Iy
) . en C]ear /
ationship of paragraphs (b) and (c) of Article 15 QD has “;‘cbim then !
onds 1o Article 3 as interpreted by the

:ylence
N of v10
a situation of armed conflict with high IeV%ICtHR whe?
. : 4 more personalised risk was required by the
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